UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE: *
*
CAROLYN DELO SE READY, *
* CASE NUMBER 03-45308
*
Debt or . *
*
b S b b b I S b S b b I b b S I I b A S b I b I b b b b
*
CAROLYN DELO SE READY, *
*
Pl ainti ff, *
*
VS. * ADVERSARY NUMBER 03-4451
*
SALLI E MAE SERVI CI NG CORP. , *
et al., *
*
*

Def endant s.

kkkhkhkkhkhkhkhkhkhkhkhkhhhhkhkikhkhkhkhhhhkhkhkikhkhkhkkhkhhhhkhkikikhkhkhkhhhhkhkikikikhkhkkhkhhkhkkhkikhkk*x

*k k%%

MEMORANDUM OPI NI ON

R b b b b I B I S I b b b b S I S B S b b b b b b i S S b b b B S A I R b b i b b b b S i S S

*kk k%

On Cctober 16, 2003, Debtor/Plaintiff Carolyn Del oi se
Ready ("Plaintiff") filed a petition for relief under Chapter 13
of Title 11, United States Code. On Novenber 14, 2003, |ess than
one nonth after filing her bankruptcy petition, Plaintiff filed
this adversary proceeding (the "Conplaint”") to determ ne the
di scharge-ability of her student |oan debt under 11 U S.C. 8§
523(a)(8). Defendant Educational Credit Managenent Corporation
("Defendant") filed a notion to dismss the Conplaint wthout

prejudice (the "Mdtion") on the grounds that any determ nati on of



undue hardship under 11 U S. C. § 523(a)(8) is not ripe for
adjudication at this tine. Plaintiff filed a response to the
Motion. Defendant filed a reply brief in support of the Motion
and Plaintiff filed a response to Defendant's reply brief.
Lastly, Defendant filed a notice of additional authority in
support of its Motion. This Court has jurisdiction over this
matter pursuant to 28 U . S.C. § 1334(b). This is a core
proceedi ng pursuant to 28 U S.C. 8§ 157(b)(2)(l). The follow ng
constitutes the Court's findings of fact and concl usi ons of |aw
pursuant to Fep. R. Bawr P. 7052.
DI SCUSSI ON

Plaintiff filed a Conplaint to determ ne the di scharge-
ability of her student |oan debt on Novenmber 14, 2003, |ess than
one nmonth after Plaintiff filed her Dbankruptcy petition
Plaintiff's Chapter 13 Plan (the "Plan") was confirmed on March
5, 2004. The terns of the Plan, as confirned, require Plaintiff
to pay Three Hundred Seventy-Five Dollars ($375.00) per nonth for
a term of 60 nonths. Thus, under the ternms of the confirnmed
Plan, Plaintiff will not conplete Plan paynents for al nost four
nore years.

Def endant argues that an adversary proceedi ng seeking
to discharge a student |oan debt is not ripe for decision until
a Chapter 13 plan is near conpl etion because a determ nati on of

di s-chargeability is only relevant if discharge is actually



granted. Defendant asserts that if Plaintiff fails to conplete
her Plan, then her Chapter 13 bankruptcy case will be dism ssed
and any determ na-tion under § 523(a)(8) wll become noot.
Def endant concludes that because Plaintiff's successful
conpletion of the Plan is only speculative at this tine, an
adversary proceedi ng seeking to deter-m ne the dischargeability
of her student |oan debt is not yet ripe.

Plaintiff asserts that a determnation of the
di scharge-ability of a student |oan debt is ripe prior to the
conpletion of a Chapter 13 plan. Federal Rule of Bankruptcy
Procedure 4007(b) specifically provides that, a conplaint to
obtain a determ nation of the dischargeability of any debt, other
than a conplaint under 8 523(c), "may be filed at any tinme."
Fep. R Bawr P. 4007(b). Therefore, Plaintiff asserts,
Def endant's rational e contradicts the explicit | anguage set forth
in Bankruptcy Rule 4007(b). In addition, Plaintiff points out
t hat Bankruptcy Rul e 4007 does not distinguish its applicationin
Chapter 7 bankruptcy cases from that of Chapter 13 bankruptcy
cases. Plaintiff concludes the Conplaint is ripe.

I SSUE

The issue before the Court is whether, wthin the
context of a Chapter 13 bankruptcy, the Conplaint seeking to
di scharge the student | oan debt is ripe for decision although it

is brought years before the conpletion of the Plan.



LEGAL ANALYSI S

Generally, a Chapter 13 debtor is not entitled to a

di scharge of debts until after conpletion of all paynments under
the plan. 11 U.S.C. § 1328(a). Section 1328(a) of the
Bankruptcy Code provides in pertinent part, "[a]s soon as

practicable after conpletion by the debtor of all paynments under
the plan, . . . the court shall grant the debtor a discharge of
all debts provided for by the plan or disallowed under section
502 of this title[.]" 11 U S.C. 8§ 1328(a). Although nost debts
are di scharged upon debtor's conpletion of plan paynents, the
Bankruptcy Code enuner at es several debts excepted fromdi scharge.
In pertinent part, the Bankruptcy Code provides that debts of the
type specified in 8 523(a)(8), student |oan debts, will not be
di scharged upon conpletion of Chapter 13 plan paynents. 11
U.S.C. § 1328(a)(2).

Al t hough typically excepted from discharge, student
| oan debts can be discharged if the debtor proves that excepting
such a discharge "will inpose an undue hardshi p on the debtor and
t he debtor's dependants.” 11 U.S.C. 8 523(a)(8). A debtor nust
file an adversary proceedi ng and prove undue hardship exists to
have his or her student | oans discharged. FEb. R Bawxr P
7001(6). The United States Court of Appeals for the Eighth
Circuit explains:

We find it significant that the general rule
of nondi schargeability of student loans is



phrased as an exception to the Chapter 13

di scharge, and a showi ng of "undue hardshi p"

simply el i m nates the exception.

Accordi ngly, when st udent | oans are

di scharged it is as part of the regular

Chapter 13 discharge, rather than as a

separate event.
Bender v. Educ. Credit Mgnmt. Corp. (In re Bender), No. 03-2507,
2004 U.S. App. LEXIS 9287, at *2 (8th Cir. My 12, 2004). A
determ na-tion of student |oan debt dischargeability is based on
whet her undue hardship exists at the time of discharge, not
whet her undue hardship exists at the tinme that a 8 523(a)(8)
proceedi ng i s comrenced. Id. at *4; Soler v. United States of

Am (In re Soler), 250 B.R 694, 697 (Bankr. D. Mnn. 2000). In

the case at bar, Plaintiff filed the Conplaint |ess than one
month after filing a Chapter 13 bankruptcy petition, four nonths
before Plaintiff's Plan was confirmed and nore than four years
before Plaintiff would be eligible for a discharge. Thus, the
Court is not in a position to evaluate Plaintiff's financial
circunmstances at the time of discharge. Therefore, the matter
before the Court is premature.

To establish undue hardship, the United States Court of
Appeals for the Sixth Circuit has adopted a nulti-factor
approach, beginning with the three-prong analysis announced by
the Second Circuit in its Brunner case:

One test requires the debtor to denonstrate

"(1) that the debtor cannot maintain, based

on current income and expenses, a 'mnimal’
standard of living for herself and her depen-
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ents if forced to repay the loans; (2) that

addi tional circunstances exist indicating

that this state of affairs is likely

to persist for a significant portion of the

repaynment period . . .; and (3) that the

debt or has made good faith efforts to repay

t he | oans.”
Cheesman v. Tenn. Student Assistance Corp. (In re Cheesnman), 25
F.3d 356, 359 (quoting Brunner v. N. Y. State Hi gher Educ. Servs.
Corp., 831 F.2d 395, 396 (2nd Cir. 1987)). Addi ti ona
consi derations include "the anmount of the debt . . . as well as
the rate at which the interest is accruing” and "the debtor's
cl ai mred expenses and current standard of Iliving, with a view
toward ascertai ni ng whet her the debtor has attenpted to mnimze
t he expenses of hinmself and his dependents.” Hornsby v. Tenn
St udent Assistance Corp. (In re Hornsby), 144 F.3d 433, 437
(quoting Rice v. United States (In re Rice), 78 F.3d 1144, 1149
(6th Cir. 1996)).

The Brunner factors were established in the context of
a Chapter 7 bankruptcy proceeding and do not transfer neatly to
the context of a Chapter 13 bankruptcy proceeding. Ekenasi v.
Educ. Res. Inst. (In re Ekenasi), 325 F.3d 541, 546 (4th Cir.
2003) . In a Chapter 13 case, the question of whether a debtor
will be wunable to maintain a mniml standard of |iving
t hroughout a significant portion of the repaynent period nmust be

prem sed on a prediction of what the debtor's situation wll be

at the conclusion of the Chapter 13 plan, which my extend up to



five years. 1d. Whereas,

[i]n a Chapter 7 case, the bankruptcy pro-
ceeding is short-lived and the debtor
achi eves a qui ck discharge of his unsecured,

di s-chargeabl e debts. Thus, predicting
whet her the debtor's current inability to
mai ntain a mni-ml standard of living wll

persi st throughout a significant portion of

t he repaynent period I's based upon a known,

current situation.
Id. at 547. Thus, the Court can easily apply the Brunner
factors in light of a Chapter 7 debtor's current financial
conditions but, in nost cases, nust base its Brunner application
in a Chapter 13 case on specul ative and hypothetical inferences
regarding the financial conditions of a Chapter 13 debtor,
sonmet hing prohibited by the ripeness doctrine. At this point,
neither Plaintiff, Defendant, nor the Court can properly address
t he Brunner factors. Al t hough Federal Rul e of Bankruptcy
Procedure 4007(b) provides that a conplaint under 8 523(a)(8)
"may be filed at any tine,"” it does not provide that such a
conplaint will necessarily be ripe for adjudication at any tine.
Pair v. United States of Am (In re Pair), 269 B.R 719, 721
(Bankr. N.D. Ala. 2001); Raisor v. Educ. Loan Servicing Ctr.
Inc. (Inre Raisor), 180 B.R 163, 167 (Bankr. E.D. Tex. 1995).
A conplaint can be filed at any tinme in a Chapter 7 case w thout
raising a concern as to its ripeness because Chapter 7 debtors
recei ve a di scharge qui ckly, mnim zing the specul ati ve nature of

determ ning the di schargeability of student | oan debt. However,



such a conpl aint may not be ripe at any tinme in a Chapter 13 case
in which the debtor's likelihood of discharge and his or her
future financial condition are nuch nore speculative. 1d.
CONCLUSI ON
Def endant's notion to dismss without prejudice is
her eby grant ed.

An appropriate order shall enter.

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY
JUDGE
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ORDER
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For the reasons set forth in this Court's menmorandum
opi nion entered this date, Defendant's notion to dism ss w thout
prejudice is granted.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY
JUDGE
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